
Added, 1993, No. 232 (Adj. sess.) S 31, eff. March 15, 1995.

S '08'. Xaauance of permit; conditions and criteria
(a) Before granting a permit, the board or district commission

shall find that the subdivision or development:
(1) will not result in undue water or air pollution. In

making this determination it shall at least consider: the elevation
of land above sea level; and in relation to the flood plains, the
nature of soils and subsoils and their ability to adequately support
waste disposal; the slope of the land and its effect on effluents;
the availability of streams for disposal of effluents; and the
applicable health and environmental conservation department
regulations.

(A) Headwaters. A permit will be granted whenever it is
demonstrated by the applicant that, in addition to
all other applicable criteria, the development or
subdivision will meet any applicable health and
environmental conservation department regulation
regarding reduction of the quality of the ground or
surface waters flowing through or upon lands which
are not devoted to intensive development, and which
lands are:

(i) headwaters of watersheds characterized by steep
slopes and shallow soils; or

(ii) drainage areas of 20 square miles or less; or
(iii) above 1,500 feet elevation; or
(iv) watersheds of pUblic water supplies designated

by the Vermont department of health; or
(v) areas supplying significant amounts of recharge

waters to aquifers
(B) waste disposal. A permit will be granted whenever it is

demonstrated by the applicant that, in addition to all other
applicable criteria, the development or subdivision will meet
any applicable health and environmental conservation
department regulations regarding the disposal of
wastes, and will not involve the injection of waste
materials or any harmful or toxic substances into
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ground water or wells.
(e) water conservation. A permit will be granted whenever it

is demonstrated by the applicant that, in addition to
all other applicable criteria, the design has
considered water conservation, incorporates mUltiple
use or recycling where technically and economi~ally

practical, utilizes the best available technology for
such applications, and provides for continued
efficient operation of these systems.

(0) ~loo4ways. A permit will be granted whenever it is
demonstrated by the applicant that, in addition to
all other applicable criteria:

(i) the development or subdivision of lands within a
floodway will not restrict or divert the flow of flood
waters, and endanger the health, safety and
welfare of the pUblic or of riparian owners
during flooding; and

(ii) the development or subdivision of lands within a
floodway fringe will not significantly
increase the peak discharge of the river or
stream within or downstream from the area
of development and endanger the health,
safety, or welfare of the pUblic or
riparian owners during flooding.

(E) streams. A permit will be granted whenever it is
demonstrated by the applicant that, in addition to
all other applicable criteria, the development or
subdivision of lands on or adjacent to the banks of a
stream will, whenever feasible, maintain the natural
condition of the stream, and will not endanger the
health, safety, or welfare of the pUblic or of
adjoining landowners.

(F) Shorelines. A permit will be granted whenever it is
demonstrated by the applicant that, in addition to
all other criteria, the development or subdivision of
shorelines must of necessity be located on a
shoreline in order to fulfill the purpose of the
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development or SUbdivision, and the development or
subdivision will, insofar as possible and reasonable
in light of its purpose:

(i) retain the shoreline and the waters in their
natural condition,

(ii) allow continued access to the waters and the
recreational opportunities provided by the
waters,

(iii) retain or provide vegetation which will screen
the development or SUbdivision from the
waters, and

(iv) stabilize the bank from erosion, as necessary,
with vegetation cover.

(G) Wetlands. A permit will be granted whenever it is
demonstrated by the applicant, in addition to other
criteria, that the development or subdivision will
not violate the rules of the water resources board,
as adopted under section 905(9) of this title,
relating to significant wetlands.

(2) Does have sufficient water availa~le for the rea80n~ly

fore8eea~le needs of the s~division or development.
(3) will not cause an unreasona~le ~urden on an existinq water

supply, if one is to ~e utilized.
(4) will not cause unreasona~le soil erosion or reduction in the

capacity of the land to hold water so that a danqerous or unhealthy
condition may result.

(5) Will not cause unreasona~le congestion or unsafe conditions
with respect to use of the highways, waterways, railways, airports
and airways, and other means of transportation existinq or proposed.

(6) will not cause an unreasona~le ~urden on the ~ility of a
municipality to provide educational services.

(7) will not place an unreasona~le ~urden on the ~ility of the
local qovernments to provide municipal or governmental services.

(8) will not have an undue adverse effect on the scenic or
natural ~eauty of the area, aesthetics, historic sites or rare and
irreplacea~le natural areas.

(A) Necessary wildlife h~itat and endanqered species. A
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permit will not be granted if it is demonstrated by any party
opposing the applicant that a development or sUbdivision will
destroy or significantly imperil necessary wildlife habitat or

any endangered species, and
(i) the economic, social, cultural, recreational, or

other benefit to the public from the deve~opment or
subdivision will not outweigh the economic, environmental,
or recreational loss to the public from the destruction or
imperilment of the habitat or species, or

(ii) all feasible and reasonable means of preventing
or lessening the destruction, diminution, or imperilment
of the habitat or species have not been or will not
continue to be applied, or

(iii) a reasonable acceptable alternative site is
owned or controlled by the applicant which would allow the
development or subdivision to fulfill its intended
purpose.

(9) Is in conformance with a duly adopted capability and
davelopment plan, and land use plan when adopted. However, the
legislative findings of sections 7(a)(1) through 7(a) (19) of this
act shall not be used as criteria in the consideration of
applications by a district commission or the environmental board.

(A) Impact of growth. In considering an application, the
district commission or the board shall take into
consideration the growth in population experienced by
the town and region in question and whether or not
the proposed development would significantly affect
their existing and potential financial capacity to
reasonably accommodate both the total growth and the
rate of growth otherwise expected for the town and
region and the total growth and rate of growth which
would result from the development if approved. After
considering anticipated costs for education, highway
access and maintenance, sewage disposal, water
supply, police and fire services and other factors
relating to the public health, safety and welfare,
the district commission or the board shall impose

-42-



conditions which prevent undue burden upon the town
and region in accommodating growth caused by the
proposed development or subdivision. Notwithstanding
section 6088 of this title the burden of proof that
proposed development will significantly affect
existing or potential financial capacity of th~ town
and region to accommodate such growth is upon any
party opposing an application, excepting however,
where the town has a dUly adopted capital improvement
program the burden shall be on the applicant.

(B) primary agricultural soils. A permit will be granted for
the development or subdivision of primary agriCUltural soils
only when it is demonstrated by the applicant that, in addition
to all other applicable criteria, either, the subdivision or
development will not significantly reduce the agricultural
potential of the primary agricultural soils; or,

(i) the applicant can realize a reasonable return on
the fair market value of his land only by devoting the
primary agricultural soils to uses which will
significantly reduce their agricultural potential; and

(ii) there are no nonagricultural or secondary
agricultural soils owned or controlled by the applicant
which are reasonably suited to the purpose; and

(iii) the subdivision or development has been planned
to minimize the reduction of agricultural potential by
providing for reasonable population densities, reasonable
rates of growth, and the use of cluster planning and new
community planning designed"to economize on the cost of
roads, utilities and land usage; and

(iv) the development or subdivision will not
significantly interfere with or jeopardize the
continuation of agriculture or forestry on adjoining lands
or reduce their agricultural or forestry potential.

(C) Porest and secondary agricultural soils. A permit will
be granted for the development or subdivision of forest or
secondary agricultural soils only when it is demonstrated by
the applicant that, in addition to all other applicable
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criteria, either, the subdivision or development will not
significantly reduce the potential of those soils for
commercial forestry, including but not limited to specialized

forest uses such as maple production or Christmas tree
production, of those or adjacent primary agricultural "soils for

commercial agriculture; or
(i) the applicant can realize a reasonable return on

the fair market value of his land only by devoting the
forest or secondary agricultural soils to uses which will
significantly reduce their forestry or agricultural
potential; and

(ii) there are no nonforest or secondary agricultural
soils owned or controlled by the applicant which are
reasonably suited to the purpose; and

(iii) the subdivision or development has been planned
to minimize the reduction of forestry and agricultural
potential by providing for reasonable population
densities, reasonable rates of growth, and the use of
cluster planning and new community planning designed to
economize on the cost of roads, utilities and land usage.

(D) Barth resources. A permit will be granted whenever it is
demonstrated by the applicant, in addition to all other
applicable criteria, that the development or subdivision of
lands with high potential for extraction of mineral or earth
resources will not prevent or significantly interfere with the
subsequent extraction or processing of the mineral or earth
resources.

(E) Bxtraction of earth resource.. A permit will be granted
for the extraction or processing of mineral and earth
resources, inclUding fissionable source material:

(i) when it is demonstrated by the applicant that, in
addition to all other applicable criteria, the extraction
or processing operation and the disposal of waste will not
have an unduly harmful impact upon the environment or
surrounding land uses and development; and

(ii) upon approval by the district commission or the
board of a site rehabilitation plan which insures that
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upon completion of the extracting or processing operation

the site will be left by the applicant in a condition
suited for an approved alternative use or development. A
permit will not be granted for the recovery or extraction
of mineral or earth resources from beneath natural water
bodies or impoundments within the state, ~xcept that
gravel, silt and sediment may be removed pursuant to the
regulations of the water resources board, and natural gas
and oil may be removed pursuant to the rules of the
natural gas and oil resources board.

(F) Energy conservation. A permit will be granted when it
has been demonstrated by the applicant that, in addition to all
other applicable criteria, the planning and design of the
subdivision or development reflect the principles of energy
conservation and incorporate the best available technology for
efficient use or recovery of energy.

(G) Private utility services. A permit will be granted for a
development or subdivision which relies on privately-owned
utility services or facilities, inclUding central sewage or
water facilities and roads, whenever it is demonstrated by the
applicant that, in addition to all other applicable criteria,
the privately-owned utility services or facilities are in
conformity with a capital program or plan of the municipality
involved, or adequate surety is provided to the municipality
and conditioned to protect the municipality in the event that
the municipality is required to assume the responsibility for
the services or facilities.

(H) Costs of scattered development. The district commission
or board will grant a permit for a development or subdivision
which is not physically contiguous to an existing settlement
whenever it is demonstrated that, in addition to all other
applicable criteria, the additional costs of pUblic services
and facilities caused directly or indirectly by the proposed
development or subdivision do not outweigh the tax revenue and
other pUblic benefits of the development or subdivision such as
increased employment opportunities or the provision of needed
and balanced housing accessible to existing or planned
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employment centers.
(J) Publ-icutility services. A permit will be qranted for a

development or subdivision whenever it is demonstrated that, in
addition to all other applicable criteria, necessary supportive
governmental and pUblic utility facilities and services are
available or will be available when the development is
completed under a duly adopted capital program or plan, an
excessive or uneconomic demand will not be placed on such
facilities and services, and the provision of such facilities
and services has been planned on the basis of a projection of
reasonable population increase and economic growth.

(K) Development affecting public investments. A permit will
be granted for the development or subdivision of lands adjacent
to governmental and public utility facilities, services, and
lands, including, but not limited to, highways, airports, waste
disposal facilities, office and maintenance buildings, . fire and
police stations, universities, schools, hospitals, prisons,
jails, electric generating and transmission facilities, oil and
gas pipe lines, parks, hiking trails and forest and game lands,
when it is demonstrated that, in addition to all other
applicable criteria, the development or subdivision will not
unnecessarily or unreasonably endanger the pUblic or quasi
pUblic investment in the facility, service, or lands, or
materially jeopardize or interfere with the function,
efficiency, or safety of, or the pUblic's use or enjoyment of
or access to the facility, service, or lands.

(L) Rural growth areas. A permit will be granted for the
development or subdivision of rural growth areas when it is
demonstrated by the applicant that in addition to all other
applicable criteria provision will be made in accordance with
subdivisions (9) (A) "impact of growth," (G) "private utility
service," (H) "costs of scattered development.. and (J) "pUblic
utility services" of subsection (a) of this section for
reasonable population densities, reasonable rates of qrowth,
and the use of cluster planning and new community planning
designed to economize on the cost of roads, utilities and land
usage.
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(10) ZS in conformance witb any duly adopted local or regioDal
plan or capital program UDder chapter 117 of Title 24.

(b) At the request of an applicant, or upon its own motion, the
district commission or the board shall consider whether to review
any criterion or group of criteria of subsection (a) of this section

before proceeding to or continuing to review other ~riteria. This
request or motion may be made at any time prior to or during the
proceedings. The district commission or the board, in its sole
discretion, shall, within 20 days of the completion of deliberations
on the criteria that are the sUbject of the request or motion,
either issue its findings and decision thereon, or proceed to a
consideration of the remaining criteria. If the district commission
or the board first issues a partial decision under this sUbsection,
the applicant or a party may appeal that decision within 30 days
under section 6089 of this title, or may appeal it after the final
decision on the complete application. If the applicant or party has
not taken a prior appeal of a partial decision under this subsection
with respect to particular criteria, then any findings on the
complete application, relating to those criteria, may be appealed
under section 6089 of this title.

(c) A permit may contain such requirements and conditions as
are allowable within the proper exercise of the police power and
which are appropriate with respect to (1) through (10) of subsection
(a), including but not limited to those set forth in section
4407(4), (8) and (9), 4411(a) (2), 4415, 4416 and 4417 of Title 24,
the dedication of lands for public use, and the filing of bonds to
insure compliance. The requirements and conditions incorporated
from Title 24 may be applied whether or not a local plan has been
adopted. General requirements and conditions may 'be established by
rule.

(d) The board may by rule allow the acceptance of a permit or
permits or approval of any state agency with respect to (1) through
(5) of subsection (a) or a permit or permits of a specified
municipal government with respect to (1) through (7) and (9) and
(10) of subsection (a), or a combination of such permits or
approvals, in lieu of evidence by the applicant. The board shall
accept determinations issued by a development review board under the
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provisions of 24 V.S.A. S 4449, with respect to local Act 250 review
of municipal impacts. The acceptance of such approval, positive
determinations, permit or permits shall create a presumption that
the application is not detrimental to the public health and welfare
with respect to the specific requirement for which it is accepted.
The acceptance of negative determinations issued by. a development
review board under the provisions of 24 V.S.A. S 4449, with respect
to local Act 250 review of municipal impacts shall create a
presumption that the application is detrimental to the pUblic health
and welfare with respect to the specific requirement for which it is
accepted. Any determinations, positive or negative, under the
provisions of 24 V.S.A. § 4449 shall create presumptions only to the
extent that the impacts under the criteria are limited to the
municipality issuing the decision. Such a rule may be revoked or
amended pursuant to the procedures set forth in 3 V.S.A., chapter
25, the Vermont Administrative Procedure Act. The board shall not
approve the acceptance of a permit or approval of such an agency or
a permit of a municipal government unless it satisfies the
appropriate requirements of subsection (a) of this section.--1969,
No. 250 (Adj. Sess.), § 12, eff. April 4, 1970; amended 1973, No.
85, § 10; 1973, No. 195 (Adj. Sess.), S 3, eff. April 2, 1974; 1979,
No. 123 (Adj. Sess.), § 5, eff. April 14, 1980; 1981, No. 240 (Adj.
Sess.), S 7, eff. April 28, 1982; 1985, No. 52, S 4, eff. May 15,
1985; 1985, No. 188 (Adj. Sess.), § 5; 1987, No. 76, S 18; 1989, No.
234 (Adj. Sess.), § 1, No. 280 (Adj. Sess.), S 13. Amended 1993,
No. 232 (Adj. Sess.), S 32, eff. March 15, 1995.

5 6086a. Generators of radioactive waste
Noland use permit will be issued for a development which

generates low-level radioactive waste unless it shows that it will
have access to a low-level radioactive waste disposal facility and
that the facility is expected to have sufficient capacity for the
waste.--Added 1989, No. 296 (Adj. Sess.), S 7, eff. June 29, 1990.

5 6087. Denial of application
(a) No application shall be denied by the board or district

commission unless it finds the proposed subdivision or development
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detrimental to the public health, safety or general welfare.
(b) A permit may not be denied solely for the reasons set forth

in subdivisions (5), (6) and (7) of section 6086(a) of this title.

However, reasonable conditions and requirements allowable in section

6086(c) of this title may be attached to alleviate the burdens

created.
(c) A denial of a permit shall contain the specific reasons for

denial. A person may, within 6 months, apply for reconsideration of

his permit which application shall include an affidavit to the

district commission and all parties of record that the deficiencies
have been corrected. The district commission shall hold a new

hearing upon 25 days notice to the parties. The hearing shall be

held within 40 days of receipt of the request for reconsideration.-

1969, No. 250 (Adj. sess.), § 12, eff. April 4, 1970.

S 6088. Burden of proof
(a) The burden shall be on the applicant with respect to

subdivisions (1), (2), (3), (4), (9) and (10) of section 6086(a) of

this title.
(b) The burden shall be on any party opposing the applicant

with respect to subdivisions (5) through (8) of section 6086(a) of

this title to show an unreasonable or adverse effect.--1969, No. 250
(Adj. Sess.), § 13, eff. April 4, 1970.

S 6089. Appeals

(a)l1l An appeal from the district commission shall be to the

board and shall be accompanied by a fee prescribed by rule of the

board, which shall be reasonably related to the costs associated

with hearing the appeal.

(2) An appellant to the board, under this section, shall
file with the notice of appeal a statement of the issues to be
addressed in the appeal, a summary of the evidence that will be

presented, and a preliminary list of witnesses who will testify on
behalf of the appellant.

(3) The board shall hold a de novo hearing on all findings

requested by any party that files an appeal or cross-appeal,

according to the rules of the board.
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(4) Notice of appeal shall be filed with the board within 30
days. The board shall notify the parties set forth in section
6085(c) of this title of the filinq of any appeal. The board shall
proceed as in section 6085(b) and (c) of this title and treat the
applicant pursuant to section 814 of Title 3.

(b) An appeal from a decision of the board under subsection (a)
of this section shall be to the supreme court by a party as set
forth in section 6085(c) of this title.

(c) No objection that has not been urqed before the board may
be considered by the supreme court, unless the failure or neqlect to
urqe such objection shall be excused because of extraordinary
circumstances. The findinqs of the board with respect to questions
of fact, if supported by substantial evidence on the record as a
whole, shall be conclusive.

(d) An appeal from the board will be allowed for all usual
reasons, includinq the unreasonableness or inSUfficiency of the
conditions attached to a permit. An appeal from the district
commission will be allowed for any reason except no appeal shall be

allowed when an application has been qranted and no preliminary
hearinq requested.--1969, No. 250 (Adj. Sess.), § 14, eff. April 4,
1970; amended 1973, No. 85, § 12; 1973, No. 193 (Adj. Sess.), S 3,
eff. April 9, 1974; 1985, No. 52, § 1, eff. May 15, 1985; 1987, No.
76, § lOa. Amended 1993, No. 232 (Adj. Sess.), § 34, eff. March 15,
1995.

S 6090. aecordinq; duration and revocation of permits
(a) In order to afford adequate notice of the terms and

conditions of land use permits, permit amendments and revocations of
permits, they shall be recorded in .local land records. Recordinqs
under this chapter shall be indexed as thouqh the permittee were the
qrantor of a deed.

(b) (1) Any permit qranted under this chapter for extraction of
mineral resources, operation of solid waste disposal facilities, or
loqqinq above 2,500 feet, shall be for a specified period determined
by the board in accordance with the rules adopted under this chapter
as a reasonable projection of the time durinq which the land will
remain suitable for use if developed or subdivided as contemplated
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in the application, and with due regard for the economic
considerations attending the proposed development or subdivision.
Other permits issued under this chapter shall be for an indefinite
term, as long as there is compliance with the conditions of the
permit.--Amended 1993, No. 232 (Adj. Sess.), S 35, eff. June 21,

1994.
(b) (2) Expiration dates contained in permits issued before

July 1, 1994 (involving developments that are not for extraction of
mineral resources, operation of solid waste disposal facilities, or
logging above 2,500 feet) are extended for an indefinite term, as
long as there is cqmpliance with the conditions of the permits.
Added 1993, No. 232 (Adj. Sess.), § 35, eff. June 21, 1994.

(c) A permit may be revoked by the board in the event of
violation of any conditions attached to any permit or the terms of
any application, or violation of any rules of the board.--1969, No.
250 (Adj. Sess.), § 16, eff. April 4, 1970; amended 1985, No. 32.

S 6091. Renewals and nonuse
(a) Renewal. At the expiration of each permit, it may be

-
renewed under the same procedure herein specified for an original
application.

(b) Nonuse of permit. Nonuse of a permit for a period of three
years following the date of issuance shall constitute an abandonment
of the development or subdivision and the permit shall be considered
expired. For purposes of this section, for a permit to be
considered "used," construction must have commenced and substantial
progress towards completion must have occurred within the three-year
period, unless construction is delayed by litigation or proceedings
to secure other permits or to secure title through foreclosure, or
unless, at the time the permit is issued or in a subsequent
proceeding, the district commission or board provides that
substantial construction may be commenced more than three years from
the date the permit is issued.--1991, No.111, § 2, eff. June 28,
1991; Amended, 1993, ,No. 232 (Adj. Sess) § 36, eff. June 21, 1994.

(c) Extensions. If the application is made for an extension
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prior to expiration the district commission may grant an extension
and may waive the necessity of a hearing.--1969, No. 250 (Adj.

Sess.), S 7, eff. April 14, 1970.
(d) Completion dates for developments and subdivisions.

Permits shall include dates by which there shall be full or phased
completion. The board, by rule, shall establish re9Uirements for
review of those portions of developments and subdivisions that fail
to meet their completion dates, giving due consideration to fairness
to the p~rties involved, competing land use demands, and cumulative
impacts on the resources involved. If completion has been delayed
by litigation, proceedings to secure other permits, proceedings to
secure title through foreclosure, or because of market conditions,
the district commission or board shall provide that the completion
dates be extended for a reasonable period of time.-- Added, 1993,
No. 232 (Adj. Sess), § 36, eff. June 21, 1994.

S 6092. Construction
In the event that the federal government preempts part of the

activity regulated by this chapter, this chapter shall be construed
to regulate activity that has not been preempted.--Added 1979, No.
123 (Adj. Sess.), § 7, eff. April 14, 1980.

SUbchapter 5. Waste facility panel
S 6101. Waste facility panel; jurisdiction; rules; fees

(a) A waste facility panel of the environmental board is
created. The panel shall consist of the chair of the environmental
board, who shall also be chair of the panel, and four members
appointed by the governor and confirmed by the senate. The four
members other than the chair shall include at least one current or
past member of the water resources board and at least one current or
past member of the environmental board. Members other than the
chair shall be appointed for terms of four years and shall be
entitled to per diem and reimbursement for all necessary and actual
expenses. A vacancy shall be filled for the unexpired term in the
same manner as the initial appointment.

(b) The waste facility panel shall have exclusive jurisdiction
to review decisions and hear and determine appeals as provided in
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this subchapter.
(c) The waste facility panel shall operate under the rules of

the environmental board to the extent the board's rules are

consistent with this sUbchapter. The panel may adopt additional

rules necessary to carry out this sUbchapter.

(d) A request for review or an appeal shall be. filed with the

waste facility panel within 30 days of the secretary's determination
or the district commission's decision. The filing shall be
accompanied by a fee. The amount, deposit and disbursement shall be

as provided for fees assessed for appeals to the environmental

board.--Added 1989, No. 218 (Adj. Sess.), § 3; No. 282 (Adj. Sess.),

S 8, eff. June 22, 1990.
(e) In cases involving an appeal from a decision of a district

commission or the agency of natural resources pursuant to this

sUbchapter, the chair may assign current or alternate members of the

environmental board to sit on cases when fewer than five panel
members are available to serve. Added 1993, No. 82, § 5, eff.
JUly 1, 1993.

,
1

~,

-
S 6102. Parties

(a) The applicant, the landowner if the applicant is not the
landowner, the state, the solid waste management district, the

municipality and municipal and regional planning commissions in

which the waste facility is located and any adjacent solid waste
management district, municipality and municipal and regional

planning commissions if the waste facility is located on a boundary
shall be parties in any proceeding before the waste facility panel.

(b) An owner or resident of adjoining property may participate

in hearings and present evidence to the extent the waste facility

would have a direct effect on that property.

(c) In addition to parties under subsections (a) and (b) of
this section, in respect to proceedings involving a provisional
certification or a determination of the secretary of natural

resources, a person shall be entitled to participate as a party
under the standards for party status in Rule 24 of the Vermont Rules
of Civil Procedure.

(d) In addition to parties under subsections (a) and (b) of
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this section, in respect to proceedings involving a decision of a
district environmental commission, a person shall be entitled to
participate as .a party as provided in the statutes and rules
applicable to the environmental board.--Added 1989, No. 218 (Adj.
Sess.), S 3; No. 282 (Adj. Sess.), S 8, eff. June 22, 1990; Amended
1991, No. 109, S 4, eff. June 28, 1991.

S 6103. Review of provisional certifications
(a) The panel shall have jurisdiction to review a determination

of the secretary with respect to a provisional certification under
section 6605d of this title. A review under this section shall take
precedence over all other matters before the panel.

(b) If the panel finds that any party has established by clear
and convincing evidence that the basis for the secretary's
determination is not supported, the panel shall deny the provisional
certification or issue a provisional certification with conditions,
requirements or restrictions consistent with subdivision 6605d(c) (5)
of this title.

(c) The panel shall hold a hearing or pre-hearing conference
within 20 days of the request for review and shall issue its
decision within 20 days of the date the hearing on the matter is
adjourned.

(d) A request for review may, but shall not automatically stay
the determination of the secretary. An application for a stay shall
be acted upon within three days of its receipt.--Added 1989, No. 218
(Adj. Sess.) S 3.

S 6103a. Review certificates of need
(a) The panel shall have jurisdiction to review a

determination of the secretary with respect to a certificate of need
issued under section, 6606a of this title.

(b) The findings, and the conditions, requirements or
restrictions in the certificate of need shall be presumed to be
valid, but may be rebutted by clear and convincing evidence. If
rebutted, the panel shall make its own findings, and establish
conditions, requirements or restrictions, with respect to the
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criteria set forth in section 6606a of this title.--Added 1989, No.
282 (Adj. Sess.), § 8, eff. June 22, 1990.

S 6104. Review of agency determinations
(a) The panel shall have jurisdiction to review a determination

of the secretary of natural resources with respect ~o a permit,
certification, classification action, or endangered species variance
for a solid waste management facility. Amended 1993, No. 92, S 11,
eff. July 1, 1993.

(b) Review under this section shall be de novo.
(c) A request for review may, but shall not automatically stay

the determination of the secretary.
(d) This section shall not apply to provisional certifications

issued under section 6605d of this title.--Added 1989, No. 218 (Adj.
Sess.), § 3; No. 282 (Adj. Sess.), § 8, eff. June 22, 1990.

S 6105. Appeals of district commission decisions
Appeals of a decision of a district environmental commission in

respect to a waste management facility shall be to the panel. Such
appeals shall be governed by the provisions and procedures
applicable to appeals to the environmental board.--Added 1989, No.
218 (Adj. Sess.), § 3; No. 282 (Adj. Sess.), S 8, eff. June 22,
1990.

S 6106. Consolidation of act 250 and agency review proceedings
(a) If the panel is requested to review a determination of the

secretary with respect to a permit, certification, air pollution
order, classification action, or endangered species variance for a
waste management facility which is also a development under this
chapter, the panel shall not commence its review until the district
commission has issued its final decision.

(b) If a decision of a district commission is appealed and the
panel is requested to review a determination of the secretary with
respect to the same waste management facility, the panel shall
consolidate the proceedings.

(c) If requested by a party, a district commission shall first
consider all criteria under subsection 6086(a) of this title, other
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than those for which a permit from the secretary of natural
resources creates a presumption of a positive finding.--Added 1989,
No. 218 (Adj. Sess.), § 3; No. 282 (Adj. Sess.), § 8, eff. June 22,

1990.

S 6107. Appeals to the supreme court
Appeals from decisions of the waste facility panel shall be to

the supreme court:
(1) pursuant to section 6089 of this title and the

applicable rules of the environmental board, with respect to parties
under subsections 6102(a), (b) and (d) of this title;

(2) pursuant to the Vermont rules of appellate procedure,
with respect to all other parties.--Added 1989, No. 218 (Adj.
Sess.), § 3, No. 282 (Adj. Sess.), § 8, eff. June 22, 1990.

S 6108. Transition authority
The waste facility panel may transfer and take jurisdiction

over any appeal concerning a waste management facility that is
pending, on the effective date of this sUbchapter, before the water
resources board or the environmental board upon motion of any party
when transfer would serve the pUblic interest and not impose undue
hardship; except that the panel may not take jurisdiction over any
appeal to the environmental board that was filed before January 1,
1990.--Added 1989, No. 218 (Adj. Sess.), § 3.
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ENVIRONMENTAL BOARD RULES

ARTICLE I. GENERAL PROVISIONS

Rule 1. Description of the Organization

(A) The environmental board and district commissions were

established by Act 250 of the acts of the adjourned session of

the 1969 General Assembly of the state of Vermont (Chapter 151 of

Title 10).

(B) For administrative purposes the state is divided into nine

districts. Each district has a three member commission, with

alternates, appointed by the governor, which serves as a quasi

judicial body with the authority to determine whether and under

what conditions a land use permit may be issued for development

or subdivision of land subject to the jurisdiction of Act 250.

Administrative support for the commissions is provided by a

district coordinator and assistants, as required. The location

and telephone number of each administrative office is listed in

the telephone directory under "Vermont, state of: ENVIRONMENTAL

BOARD, District Environmental Commissions." (Amended, effective

March 11, 1982 and May 4, 1990.)

(C) The environmental board consists of nine members appointed

by the governor. Support for the board consists of the board

chair, legal and administrative staff, as required, with offices

in Montpelier, Vermont. The board has the following functions:

(Amended, effective May 4, 1990 and January 2, 1996.)
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Rule 2.

(1) To serve as a quasi-judicial appellate body to hear

appeals from commission decisions, with the authority to

determine whether and under. what conditions a land use permit may

be issued for a development or subdivision of land subject to the

ju~isdiction of Act 250;

(2) To prepare and adopt rules to interpret and carry out

the provisions of Act 250;

(3) To act upon petitions for declaratory rulings concerning

the applicabilities of any statutory provision, or any rule or

order of the board; (Added, effective March 11, 1982.)

(4) To provide for the fair and efficient management of the

permit process through the chai.r of the board and through the

issuance of guidelines for program administration; (Added,

effective March 11, 1982 amended, effective January 2, 1996.)

(5) To enter into inter-agency agreements for the

administration and enforcement of the permit process; (Added,

effective March 11, 1982.)

(6) To initiate administrative and legal proceedings to

prevent, restrain, correct or abate any violation of Act 250,

these rules, or any permit lawfully issued thereunder. (Added,

effective March 11, 1982 and amended, effective January 2, 1996.)

Rule 2. Definitions

(A) A project is a "development" if it satisfies any of the

following definitions:

(1) Any construction of improvements, for any purpose, above

the elevation of 2,500 feet;
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Rule 2.

(2) The construction of improvements for any commercial or

industrial purpose, including commercial dwellings, which is

located on a tract or tracts of land of more than one acre owned

or controlled by a person. In municipalities with both permanent

zoning and subdivision bylaws, this jurisdiction shall apply only

if the tract or tracts of involved land is more than ten acres

unless the municipality in which the proposed projeot is located

has e:Lected by ordinance, adopted under chapter 59 of Title 24,

to have jurisdiction apply to development on more than one acre

of land. This jurisdiction does not apply to construction for

farming, logging, or forestry purposes below the elevation of

2,500 feet. In determining the amount of land, the area of the

entire tract or tracts of involved land owned or controlled by a

person will be used; (Amended, effective March 11, 1982 and

January 2, 1996.)

(3) The construction of a housing project or projects such

as cooperatives, apartments, condominiums, detached residences,

construction or creation of mobile home parks or trailer parks,

or commercial dwellings with ten or more units constructed or

maintained on a tract or tracts of land owned or controlled by a

person within a radius of five miles of any point on any involved

land within a continuous period of five years;

(4) The construction of improvements for state, county or

municipal purposes, on a tract or tracts of land involving more

than ten acres of land. The computation of involved land shall

include the land which is incidental to the use such as lawns,

-3-



Rule 2.

parking lots, driveways, leach fields, and accessory buildings.

In the case where a state, county or municipal project is to be

completed in stages according to a plan, or it is evident under

the circumstances that a project is incidental to or a part of a

larger undertaking, all land involved in the entire project shall

be included for the purposes of determining jurisdiction;

(Amended, effective March 11, 1982.)

(5) Any construction of improvements which will be a

substantial change of a pre-existing development, and any

material change to an existing development over which the board

or a district commission has jurisdiction;

(6) The construction of improvements for a road or roads,

incidental to the sale or lease of land, to provide access to or

within a tract of land of more than one acre owned or controlled

by a person. In municipalities with both permanent zoning and

subdivision bylaws, this jurisdiction shall apply only if the

tract or tracts of involved land is more than ten acres. For the

purpose of determining jurisdiction, any parcel of land which

will be provided access by the road is land involved in the

construction of the road. This jurisdiction shall not apply

unless the road is to provide access to more than five parcels or

is to be more than 800 feet in length. For the purpose of

determining the length of a road, the length of all other roads

within the tract of land constructed within any continuous

period of ten years commencing after the effective date of this

rule shall be included; (Amended, .effective March 11, 1982.)
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